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Executive Summary

Mental Health Reform, the national coalition promoting improved mental health services, makes the

following recommendations for inclusion in the capacity legislation:

1. The capacity legislation should provide a statutory framework for supported decision making
and the right to advocacy to assist in decisions. This is a key requirement under the
Convention on the Rights of Persons with Disabilities (CRPD). Article 12 of the CRPD protects
the right to equal recognition before the law of all persons with disabilities. This requires a
legal framework to guarantee the right of people lacking capacity to participate to the fullest
extent possible in decisions which concern them and the provision of assistance to enable
them to do so. The Scheme of the Mental Capacity Bill 2008 does not provide the
appropriate emphasis on supported decision making that would reflect the CRPD; it overly
focuses on guardianship and regularises substitute decision making rather than supported
decision making. If the legislation takes the same approach as the Scheme it is not likely to
be compliant with the CRPD.

2. The capacity legislation should provide for regulation of supported decision making and for
consultation with people with experience of a mental health condition on the regulations.

3. The capacity legislation should include necessary procedural safeguards in all hearings to
promote the voice of the person whose capacity is in question.

4. The capacity legislation should include a complaints mechanism independent of the service
provider. It should also provide for advocacy support in making a complaint and for a proxy
decision-maker to be able to make a complaint on behalf of an incapacitated person.

5. The provisions of the capacity legislation must apply equally to the decision making capacity
of people with a mental health condition and with equal reference to mental health as to
physical health. The capacity legislation should make amendments to the Mental Health Act,
2001 so that the Act fully reflects the provisions of the capacity legislation.

6. The Capacity legislation should provide that people who lack capacity when they are
admitted to an approved centre for mental health treatment, or who become incapacitated

following admission to an approved centre, will get the protections and review mechanism
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10.

11.

12,

13.

presently afforded to ‘involuntary’ patients under the Mental Health Act, 2001.! This needs
to be reflected in the context of the review of the Mental Health Act, 2001.

The definition of voluntary patient under the Mental Health Act, 2001 should be amended
such that the term ‘voluntary patient’ refers to a person with the capacity to consent to
admission and treatment only.

With regard to informal decision making, capacity legislation must ensure that individuals’
right to make decisions about their daily lives including patterns of living, usage of their
financial resources and relationships is protected.

Where a formal assessment of decision making capacity is required, the legislation should
allow for an independent assessment to be conducted by a range of qualified health and
social care professionals including psychiatrists, psychiatric nurses, psychologists,
occupational therapists and social workers and should ensure a minimum of two disciplines
including a health and social care professional is involved in any assessment.

The capacity legislation should provide a legal framework for advance decisions to refuse
and consent to treatment as well as advance care, social and financial arrangements. This
legal framework must be binding on clinicians to the same extent as a person’s wishes would
be if he/she had capacity at the time. A valid advance directive should only be departed
from where treatment is necessary on a life-saving emergency basis; suitable procedural
safeguards must be in place to ensure compliance with this provision and any treatment
given in contravention of an advance directive must be of established benefit to the
recipient. The advance decision provisions must apply equally to people with a mental
health condition as to others and must apply to treatment for mental and physical health.
The capacity legislation should include a general provision about the use of restraint that
sets out the nature of restraint and de-limits the circumstances in which restraint may be
used. The model provided by the UK’s Mental Capacity Act 2005, section 6 would appear to
provide a useful starting point in this regard.

The definition of restraint should include “chemical restraint”. The use of chemical restraint
should be governed by clear rules and subjected to the same oversight as other means of
restraint.

The capacity legislation and the Mental Health Act should include oversight mechanisms for

treatment/medication decisions for incapacitated patients in approved centres and other

'There is a difference between persons who are presently involuntary admitted (a core feature of which is the person is
resisting admission/treatment) and that of an incapacitated but compliant person. The impact of that incapacity on the
conduct of tribunal hearings is a matter which should be considered with practitioners and in the context of the review of the
Mental Health Act, 2001, See C Murray ‘Safeguarding the Right to Liberty of Incapable Compliant Patients with a Mental
Disorder in Ireland (2007) 29 DULJ.
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care facilities. Although the second opinion model in the Mental Health Act 2001, ss 59-60 is
flawed in that it does not provide for an independent review of treatment decisions, as a
first step, the model should be extended to incapacitated patients. Any amendments of the
MHA 2001 to extend the scope and independence of the oversight/treatment review
mechanism should be extended in the same way to patients lacking capacity.

14. The Bill should strengthen Guiding Principle 1(b) so that where a person is likely to regain
capacity no intervention should take place unless it is necessary and cannot be postponed
until the person in question is expected to regain capacity.

15. The capacity legislation should provide that existing Wards of Court have their capacity
reviewed as soon as possible after enactment of the legislation.

16. The Bill should require periodic reviews of the Act which should cover not only the operation
or functioning of the Act but also whether the Act has succeeded in fulfilling the objectives

and aims sought to be achieved by its enactment.
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Introduction

Mental Health Reform (MHR) welcomes this opportunity to contribute to the formulation of
proposals on capacity legislation. We are available to meet with the Committee to discuss this
submission and to answer any questions that might arise during the course of this consultative

process.

Ireland’s signing of the Convention on the Rights of Persons with Disabilities (CRPD) provides the
basis for a landmark shift in the way that people with mental health problems are treated in society
both as users of mental health services and as participants in the community. The CRPD sets out that
no person should be discriminated against solely on the basis of their disability, including a mental
health disability. (This principle of non-discrimination is also set out in the Government’s mental
health policy A Vision for Change). The CRPD also states that people with disabilities should enjoy
legal capacity on an equal basis with others in all aspects of life.”> This implies that people with
incapacity on the basis of a mental health condition should have an equal right to avail of the
capacity legislation as any other individual. A Vision for Change states that, “The human rights of
individuals with mental health problems must be respected at all times” and it is crucial that capacity

legislation reflects this.

Capacity legislation that reflects the CRPD should also help to underpin other principles of A Vision
for Change including the principle of community care which emphasises the delivery of services in
the community, partnership with and respect for service users, and the recovery approach which
emphasises the ability of individuals with a mental health problem to recover and regain valued

roles in the community.

The importance of capacity legislation for implementing the CRPD was acknowledged by the
Department of Justice and Law Reform in its Regulatory Impact Assessment on the Scheme of the
Mental Capacity Bill 2008 when it stated that “[t]he next step towards ratification of the Convention
is to ensure that Ireland complies with obligations under the Convention. The Mental Capacity Bill is

73 In MHR’s view, the capacity

one of the significant steps to facilitation the ratification process
legislation must fulfil the spirit as well as the letter of the CRPD with regard to people with a mental

health condition by ensuring that they can avail of the same legal provisions as anyone else.

ZArticle 12(2).

3Art 12 (4) calls for safeguards to be put in place to prevent abuse. It recognises that a lack of capacity does not equate with
a loss of rights and demands that rights, will and preferences of the person be respected. It also requires protections against
conflicts of interest and undue influence, as well as requiring that any interventions on grounds of incapacity be proportional,
adapted to the individual’s needs and applicable for the shortest possible time period, as well as being subject to regular
review by a ‘competent, independent and impartial authority or judicial body’.
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Ideas about the capacity of a person with a mental health condition are changing: In the past, certain
diagnoses, such as schizophrenia or any psychotic condition, would have been presumed to entail a
lack of capacity. Today, we know that the evidence contradicts these assumptions. Most people with
a mental health problem retain capacity even when receiving inpatient treatment.*Even where an
individual does lose capacity to make decisions, this is likely to be for only a short period of time.
People with a mental health problem can maintain their capacity to make some decisions even when
they are unable to make others. Thus the traditional approaches of basing capacity assessments on
diagnosis, which in turn result in global capacity determinations for indefinite lengths of time, are no

longer acceptable.

The CRPD is premised on the ‘social model’ of disability, or the idea that society disables people who
have impairments. The social model of disability recognises that capacity is not solely an attribute of
the individual. For a person who lacks capacity, the supports that are in place to assist decision
making are as much a part of enabling their capacity as is a ramp for a wheelchair user. Capacity can
be impacted by the environment within which a decision is made as well as the supports available to
the person to assist in the decision. In the context of mental health this is a very significant
development. An individual’s capacity to make a decision may depend on whether the information
about the treatment is explained by a trusted person in a way that he/she can understand. This
social conception of decision making capacity must be realised in the legislation, both in its definition

of capacity and in provisions on assessment, supported decision making, etc.

It is also important to recognise that places in which people who lack capacity receive treatment and
care are diverse. People may receive treatment in an approved centre governed by the Mental
Health Act, 2001, but many mental health service users lacking capacity will continue to live at home
and attend day services in the community. Others will live in community residences with high levels
of support. Still others may live in public or private nursing home facilities with specialist services for
age-related conditions such as dementia. Others again will receive treatment and support in
specialist services such as those required by persons who have a dual diagnosis of intellectual
disability and a mental health condition. Also, the reality is that people who lack capacity may be
placed in general hospitals or other facilities unsuited to their needs in the absence of appropriate

alternative options.

4 Amnesty International Ireland, Decision-Making Capacity in Mental Health: Exploratory Research into the Views of
People with Personal Experience (Dublin: Amnesty International Ireland, 2009), p.13.
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With this background in mind, Mental Health Reform makes the following specific recommendations
to the Joint Oireachtas Committee on Justice, Defence and Equality for inclusion in the capacity

legislation.

Supported decision making

Support to assist a person with a disability to exercise their decision making capacity is a key
requirement under the CRPD. Article 12 of the CRPD protects the right to equal recognition before
the law of all persons with disabilities. This requires a legal framework to guarantee the right of
people with impaired capacity to participate to the fullest extent possible in decisions which concern
them and the provision of assistance to enable them to do so. The Scheme of the Bill does not
provide the appropriate emphasis on supported decision making that would reflect the CRPD; it
overly focuses on guardianship and regularises substitute decision making rather than supported
decision making. If the legislation takes the same approach as the Scheme it is not likely to be

compliant with the CRPD.

A Vision for Change recognises the important role that access to advocacy plays in recovery from a
mental health condition. It states that “all users of the mental health services — whether in hospitals,
day centres, training centres, clinics, or elsewhere — should have the right to use the services of a

mental health advocate.”’

Advocacy can play an important role in assisting treatment decisions.
A wider system of supported decision making could reduce the need for involuntary admissions by
facilitating individuals to be able to make decisions about their mental health treatment. Having
advocacy support available in the context of capacity hearings or mental health tribunals is also
important in order to promote the voice of the service user in these processes. Advocates can also
support an individual to make a complaint about the service. Currently peer advocacy services are
funded by the Health Service Executive and provided in inpatient units however there is no statutory
advocacy service for mental health service users. The capacity legislation must include provisions

that underpin the right of every individual who needs support in order to make decisions about their

own mental health treatment to have such support.

1. Recommendation: The capacity legislation should provide a statutory framework for

supported decision making and the right to advocacy to assist in decisions.

5Department of Health and Children, A Vision for Change: Report of the Expert Group on Mental Health Policy (2006), p.
25.
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2. Recommendation: The capacity legislation should provide for regulation of supported
decision making and for consultation with people with experience of a mental health

condition on the regulations.

3. Recommendation: The capacity legislation should include necessary procedural safeguards

in all hearings to promote the voice of the person whose capacity is in question.

4. Recommendation: The capacity legislation should include a complaints mechanism
independent of the service provider. It should also provide for advocacy support in making
a complaint and for a proxy decision-maker to be able to make a complaint on behalf of an

incapacitated person.

Interplay with the Mental Health Act

The CRPD affirms the principle of non-discrimination on the basis of a mental health disability and
the need for equal treatment before the law of people with a mental health condition as compared
with others. This means that the decision making capacity of a person with a mental health condition
should be addressed in an equal manner to anyone else. Currently Ireland has a separate Mental
Health Act that includes some provisions relating to the capacity or incapacity of a person with a
‘mental disorder’. On foot of the CRPD, there can no longer be one set of standards for people with a
mental health condition and another set of standards for people with physical conditions. The same
standards must apply to both groups. Stated simply, MHR is of the view that all of the provisions of

the capacity legislation must apply equally to people with a mental health condition at all times.

5. Recommendation: The provisions of the capacity legislation must apply equally to the
decision making capacity of people with a mental health condition and with reference to
mental health as to physical health. The capacity legislation should make amendments to
the Mental Health Act 2001 so that the Act fully reflects the provisions of the capacity

legislation.

Incapacitated service users who are considered voluntary

MHR is extremely concerned about mental health service users in in-patient settings who lack
capacity and who currently have no protection under either the Mental Health Act, 2001 or any
capacity legislation as they are considered ‘voluntary patients’. The following three issues relating to

these individuals must be addressed:
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1. Mechanisms to review the detention of people who lack capacity and who are admitted to
in-patient units for mental health treatment (“approved centres” under the Mental Health

Act, 2001);

2. Mechanisms to regulate the use of restraint; and

3. Mechanisms for the review of treatment, in particular use of medication in treatment.

Under the current Mental Health Act, 2001 the definition of ‘voluntary patient’ includes a person
who is incapacitated but compliant and who is in fact detained in an approved setting. Such so-called
‘voluntary patients’ do not have their detention reviewed by a mental health tribunal and do not get

other protections set out in the Act for ‘involuntary patients’.

Similar concerns have been raised in the recent report of the European Committee for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT). This submission

"6 who are, in reality,

reflects concerns raised by the CPT about these “so-called ‘voluntary’ patients
deprived of their liberty, as well as issues regarding treatment and the use of restraint and seclusion.
While the CPT visited just two approved centres and the Central Mental Hospital, MHR is concerned
that the issues raised may apply to other approved centres and to other health and social care
settings. The gap in protections for “so-called ‘voluntary patients” must be addressed in the capacity
legislation as well as through amending the definition of ‘voluntary patient’ in the Mental Health Act
2001. Appendix | contains a detailed discussion of the rationale for addressing this gap, including

how the current legal framework leaves Ireland open to a claim of breaching the European

Convention on Human Rights.

In making the following recommendation to ensure additional protection to people who lack
capacity, MHR must emphasise that treatment under the Mental Health Act, 2001 can fall short of
good practice and a great concern of many service users is the risk of loss of liberty when they agree
to a voluntary admission. To quote a service user, “There is no such thing as involuntary or voluntary
patients. All patients are involuntary. If a voluntary patient decides not to take their medication,

they are changed to involuntary. If a patient questions their treatment they are thought to lack

6

Report to the Government of Ireland on the visit to Ireland carried out by the European Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment (CPT) from 25 January to 5 February 2010, p. 60
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insight and are re-graded from voluntary to involuntary”.” While stronger protections must be
introduced for people who are currently considered voluntary and lack capacity, these must be

implemented in a way that promotes the dignity, bodily integrity and autonomy of the person.

6. Recommendation: The capacity legislation should provide that people who lack capacity
when they are admitted to an approved centre for mental health treatment or who
become incapacitated following admissionto an approved centre will get the protections
and review mechanism presently afforded to ‘involuntary’ patients under the Mental
Health Act, 2001.2 This needs to be reflected in the context of the review of the Mental

Health Act, 2001.

7. Recommendation: The definition of voluntary patient under the Mental Health Act 2001
should be amended such that the term ‘voluntary patient’ refers to a person with the

capacity to consent to admission and treatment only.

Incapacitated residents in supported accommodation and informal decision making

As of 2007, almost two and a half thousand people with a mental health condition were long-stay
residents of health service community accommodation.” With the closure of old psychiatric
institutions, more mental health service users will be residing in supported accommodation provided
by the HSE and other agencies. Many adults with a long-term mental health condition also live with
their parents or other family members. Mental Health Reform has received anecdotal reports of
instances where health service staff are making decisions for residents to a greater extent than
seems necessary. For example, staff overly controlling the patterns of residents’ daily lives, their
money and their relationships may be depriving individuals of decision making capacity
unnecessarily. The capacity legislation can provide an important support to the recovery ethos set
out in A Vision for Change by ensuring that informal substitute decision making occurs only where
necessary and that the capacity of the individual to make their own decisions about their daily living

is maximised.

7 Quote from a speaker at the Oireachtas Cross-Party Group on Mental Health briefing on the review of the Mental Health
Act, 2001 held 20" of July 2011.

8There is a difference between persons who are presently involuntary admitted (a core feature of which is the person is
resisting admission/treatment) and that of an incapacitated but compliant person. The impact of that incapacity on the
conduct of tribunal hearings is a matter which should be considered with practitioners and in the context of the review of the
Mental Health Act, 2001, See C Murray ‘Safeguarding the Right to Liberty of Incapable Compliant Patients with a Mental
Disorder in Ireland (2007) 29 DULIJ.

° Health Service Executive (2008) ‘The Efficiency and Effectiveness of Long-Stay Residential Care for Adults within the
Mental Health Services: Evaluation report prepared under the Value for Money and Policy Review Initiative’, p.17.
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8. Recommendation: With regard to informal decision making, capacity legislation must
ensure that individuals’ right to make decisions about their daily lives including patterns of

living, usage of their financial resources and relationships is protected.

Responsibility for assessing capacity

Government mental health policy envisages a multi-disciplinary approach to mental health care,
reflecting the ‘biopsychosocial’ model of mental health. This model recognises that mental health is
a result of a “complex interaction” between biological, psychological and social factors. Evidence
also shows that diagnosis is not a reliable indicator of capacity’® and therefore the diagnostic skills of
a medical professional should not be the preeminent skills used to assess capacity. This multi-

disciplinary approach must be reflected in the legal provisions on assessment of capacity.

9. Recommendation: Where a formal assessment of decision making capacity is required, the
legislation should allow for an independent assessment being conducted by a range of
qualified health and social care professionals including psychiatrists, psychiatric nurses,
psychologists, occupational therapists and social workers and should ensure a minimum of

two disciplines including a health and social care professional involved in any assessment.

Advance directives

An advance directive in the mental health context has been defined as “a legal document which
provides a mechanism for individuals to stipulate, in advance, what types of psychiatric treatments
they prefer or to appoint a health care agent to make such decisions for them, should they become
incapacitated.”*" In our understanding an agent is not necessarily a medical professional. Advance
Directives in the healthcare context are important in order to protect the right to autonomy, dignity
and bodily integrity. They allow service users to retain control over their healthcare decisions at a
time when they lack capacity to make such decisions. In the mental health arena it is common
practice that Psychiatric Advance Directives (PADs) may be overridden if a person is a danger to

themselves and is subject to involuntary admission."

Advance directives have a particular importance in the area of mental health treatment as they can

have a therapeutic benefit for service users by building self-esteem, reducing stress and leading to

10 Amnesty International Ireland, Decision-Making Capacity in Mental Health: Exploratory Research into the Views of
People with Personal Experience (Dublin: Amnesty International Ireland, 2009.)

1 ‘Making the Most of Psychiatric Advance Directives” (2007) 24(6) Harvard Mental Health Letter 1 at 1.

2g Morrissey ‘Advance Directives in Mental Health Care: Hearing the Voice of the Mentally 111’ (2010) 16(1) Medico-
Legal Journal of Ireland (2010).
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improved communication between doctor and patient. Morrissey has argued that because of the
episodic nature of many mental health problems, many people become experts in their own care, in
the sense that they know what works and what does not work for them in a time of crisis. Advance
directives provide a mechanism to harness patient expertise and thereby improve decision making
quality in mental health care. Views expressed in a small study conducted in Ireland illustrate the

value of advance directives for mental health service users:

“1 do think it would be helpful. | know that there is a lot of debate and discussion about this,
but | do think it would be helpful because nobody knows your mental health better then

”

you.

“And in a lucid moment I've turned around and said | do not want to take this certain
medication because they have had adverse effects on me - for instance | would refuse to
take lithium ever again because it gave me severe psoriasis which is troubling me all my life
... so | would want to be able to sign an advance directive to say that because of the adverse

effects | have experienced | do not want to take lithium.”

“I wouldn’t want people experimenting on me with new drugs, certainly not when | wasn’t

capable of making the decision.”*

Psychiatric advance directives can be used to record the service user’s preferences in relation to
his/her mental health care and to refuse certain treatment. They can also be used to appoint proxy
decision makers who can make treatment decisions on behalf of a service user in the event that he
or she loses capacity to make those decisions. Such a provision would be very helpful in the mental
health context to underpin the positive role that family members and friends may play in health care
decisions. Moreover, an advance directive can also list the service user’s wishes in relation to choice
of hospital, choice of healthcare professionals, financial arrangements and arrangements for care of
family members and pets. However, few service users may prepare an advance directive unless they
are facilitated to prepare one' so it would be important to provide information and support to assist

individuals in preparing an advance directive.

13 Amnesty International Ireland, Decision-Making Capacity in Mental Health: Exploratory Research into the Views of
People with Personal Experience (Dublin: Amnesty International Ireland, 2009), p. 50.

14 See J. Swanson, et al., (2006) ‘Facilitated Psychiatric Advance Directives: a Randomized Trial of an Intervention to Foster
Advance Treatment Planning Among Persons with Severe Mental Illness’ 163(11) American Journal of Psychiatry 1943 at
1943.
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Despite the many benefits of psychiatric advance directives, there is no statutory framework for
advance directives of any kind in Ireland and Ireland lags behind other jurisdictions which have
already instituted relevant legal provisions. Legal provision for advance directives already exists in
Ontario, many states in the US, Scotland, England and Wales. This lacuna in Irish law needs to be

addressed in order for the voice of those with mental health conditions to be heard.

A Vision for Change supports the introduction of advance care directives and states that:

“a person centred approach to the delivery of care will both highlight and moderate these
conflicting rights, offering measures such as advance directives that can be put into effect at

times when the user may not be well enough to make informed decisions”.

Morrissey notes that despite the direct reference to advance directives in AVFC there has been little
implementation of this. She notes that the implementation of advance care directives “can
contribute significantly to the recovery and person-centred care espoused in the policy
framework”."®

Advance directives can contribute to fulfilment of the CRPD as part of “measures relating to the
exercise of legal capacity respect the rights, will and preferences of the person and free of conflict of
interest and undue influence”.'® The Committee of Experts on Family Law of the Council of Europe
has also recently recommended that States “promote self-determination for capable adults in the
event of their future incapacity, by means of continuing powers of attorney and advance

directives”.'’

The Scheme of the Mental Capacity Bill 2008 provides that prior wishes should be taken into account
in accordance with the guiding principles and best interests provisions of the proposed new capacity
legislation but it does not set out a legal framework for advance directives.
10. Recommendation: The capacity legislation should provide a legal framework for advance
decisions to refuse and consent to treatment as well as advance care, social and financial
arrangements. This legal framework must be binding on clinicians to the same extent as a

person’s wishes would be if he/she had capacity at the time. A valid advance directive

= Morrissey, (2010) ‘Advance Directives in Mental Health Care: Hearing the Voice of the Mentally I11’16(1) Medico-
Legal Journal of Ireland 21.
16 Amnesty International Ireland, Submission to the Department of Health and Children on the need for a substantive review
lof the Mental Health Act 2001’ (Dublin: Amnesty International Ireland), p.52.

Ibid.
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should only be departed from where treatment is necessary on a life-saving emergency
basis; suitable procedural safeguards must be in place to ensure compliance with this
provision and any treatment given in contravention of an advance directive must be of
established benefit to the recipient. The advance decision provisions must apply equally to
people with a mental health condition as to others and must apply to treatment for
mental and physical health.

Force/restraint

The use of restraint is a restriction on a person’s freedom of movement and, depending on the

circumstances, may be a serious infringement of his/her rights to bodily integrity and dignity and, at

an extreme, may constitute inhuman and degrading treatment. Mental Health Reform considers that

as a first principle, force should not be viewed as a method for engaging service users in treatment.

Force is not the way to support recovery. There is evidence that mental health services can achieve a

dramatic reduction in the use of restraint where a dedicated zero-restraint programme is put in

place.”®

MHR considers the promotion of no force as indicative of the kind of cultural change that is required
to create a humane mental health service, where the service user’s experience of treatment and

care is positive.

In the context of capacity legislation and the existing Mental Health Act, 2001, the legislation must

provide for the protection of users of mental health services from undue use of restraint.

The use of restraint may implicate Articles 3 and 8 of the ECHR as well as the constitutional
protections afforded to these rights. The protection of individual rights does not require that
restraint may never be used.’’However, it does require a clear definition of restraint and a clear set

of circumstances in which restrictions may be used and the methods of restraint employed.

In respect of in-patient services in approved centres, the use of restraint is regulated by Section 69
of the Mental Health Act, which provides that both seclusion and the application of mechanical
means of bodily restraint must follow the rules laid down by the Mental Health Commission. The
Mental Health Commission’s Code of Practice on physical restraint also provides some regulation of
this practice, while falling short of human rights standards.”’However, as noted above, many persons

with a mental health difficulty and the majority of persons who are incapacitated will receive care

'8, Ashcraft and W Anthony, 'Eliminating Seclusion and Restraint in Recovery-Oriented Crisis Services' Psychiatric
Services 59(10) (2008), pp.1198-1202.

" See Trust A and Trust B v H (An Adult Patient) [2006] EWHC 1230 (Fam), [27].

2 Amnesty International Ireland, ‘Submission to the Department of Health and Children on the need for a substantive review
of the Mental Health Act 2001, pp.108-113.
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and treatment outside of an approved centre. It is therefore necessary that the capacity legislation

addresses the issue of restraint.

The Scheme of the Mental Capacity Bill 2008 restricts the power of personal guardians and attorneys
to restrain. However, it does not contain any restriction on the use of restraint more generally —i.e.
by a party other than the guardian/attorney. This would seem to be a clear omission from the

Scheme which must be addressed in the Bill.

11. Recommendation: The capacity legislation should include a general provision about the
use of restraint that sets out the nature of restraint and de-limits the circumstances in
which restraint may be used. The model provided by the UK’s Mental Capacity Act 2005,

section 6 would appear to provide a useful starting point in this regard.

12. Recommendation: The definition of restraint should include “chemical restraint”. The use
of chemical restraint should be governed by clear rules and subjected to the same

oversight as other means of restraint.

Medication Review

There is now a substantial body of research, both in Ireland and abroad, suggesting over-prescription
of high dosage medication and anti-psychotic medication as well as the over-use of polypharmacy
for people with mental health conditions. The Inspector of Mental Health Services has identified the
over-prescription of benzodiazepines within approved centres as well as the use of polypharmacy.
For example, the Inspector found that 26 per cent of residents in in-patient and long-stay facilities
are on more than one benzodiazepine.* In its recent report the CPT drew attention to the use of
‘chemical restraint’ and noted “the CPT’s delegation met with patients who had been administered
medication for behaviour control rather than for decreasing symptoms of their disease, notably after
an incident which involved physical violence. At present such use of “chemical restraint” does not

qualify as a means of restraint under Irish law and is therefore not subject to oversight”.”

There is no data in respect of prescription practices in care homes which are not subject to the

review of the Inspector of Mental Health Services. In the UK, an independent study of medication

2! Inspector of Mental Health Services (2011) “Mental Health Services 2010: Medication’ report available at www.mhcirl.ie,
p.7.

*2 Report to the Government of Ireland on the visit to Ireland carried out by the European Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment (CPT) from 25 January to 5 February 2010, at paragraph 132
of the report.
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practices in respect of people with dementia found that approximately 180,000 people with
dementia (up to a quarter of all such people) are being treated with antipsychotic medication”. This
is in spite of evidence that antipsychotic drugs ‘show minimal efficiency’ in treatment for
behavioural and psychological symptoms in dementia (BPSD) such as agitation, aggression,

wandering, shouting, depression, sleep disturbance and psychosis.

Under the Mental Health Act 2001 (Approved Centres) (Regulations 2006Sl 551 of 2006) each
“resident” has an entitlement to an “individual care plan”, regardless of his or her legal status.
However, the Inspector of Mental Health Services has found that compliance with this aspect of the
Regulations has been poor. The Mental Health Act, 2001 contains no review mechanism regarding
how the care plan is drawn up, how treatment decisions are made and the appropriateness of
decisions. In respect of incapacitated patients in all settings, the common law rules apply in respect
of treatment. If the patient lacks capacity, treatment is determined on the basis of his or her best
interests with no mechanism for review of decisions made or for external oversight of medication

levels.

13. Recommendation: The capacity legislation and the Mental Health Act should include
oversight mechanisms for treatment/medication decisions for incapacitated patients in
approved centres and other care facilities. Although the second opinion model in the
Mental Health Act 2001, ss 59-60 is flawed in that it does not provide for an independent
review of treatment decisions, as a first step, the model should be extended to
incapacitated patients. Any amendments of the MHA 2001 to extend the scope and
independence of the oversight/treatment review mechanism should be extended in the

same way to patients lacking capacity.

Guiding Principles

The Scheme of the Mental Capacity Bill published in 2008 included a principle that “no intervention
is to take place unless it is necessary having regard to the needs and individual circumstances of the
person, including whether the person is likely to increase or regain capacity” (Head 1(b)). It is
important to recognise that lack of capacity arising from a mental health condition is often
temporary. Mental Health Reform is concerned that the draft wording in the Scheme of the Bill does

not go far enough to prevent undue interference with a person’s bodily integrity where there is a

'S, Banerjee: The Use of Antipsychotic Medication for People with Dementia: Time for Action (London: Department of
Health, 2009.
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possibility that the individual will regain capacity. Every effort should be afforded to allow the
individual to regain capacity before making a treatment decision on their behalf unless there is an
objective reason why the treatment cannot be postponed. In order to strengthen this protection,

MHR recommends the following:

14. Recommendation: The Bill should strengthen Guiding Principle 1(b) so that where a person
is likely to regain capacity no intervention should take place unless it is necessary and

cannot be postponed until the person in question is expected to regain capacity.

Transition arrangements (Wards of Court)

While the numbers are unknown, it would be expected that there are long-stay residents in
psychiatric institutions and high-support accommodation who may currently be Wards of Court. It
will therefore be important to make provision in the capacity legislation for existing Wards of Court

to have their capacity assessed as soon as possible after enactment.

15. Recommendation: The capacity legislation should provide that existing Wards of Court

have their capacity reviewed as soon as possible after enactment of the legislation.

Review of the legislation
This capacity legislation marks a significant shift in Ireland’s approach to people whose capacity is
impaired. As a major new departure in Irish law, it is important that not only the operation but the

fulfilment of the law’s intentions is safeguarded by a statutory review process.

16. Recommendation: The Bill should require periodic reviews of the Act which should cover
not only the operation or functioning of the Act but also whether the Act has succeeded in

fulfilling the objectives and aims sought to be achieved by its enactment.

Conclusion

People with a mental health condition have an equal right to protection under capacity legislation.
The capacity legislation must give effect to this right and affirm the position of people with a mental
health condition as equal citizens in Ireland. This will require amendment to the Mental Health Act,

2001 at a minimum, so that it fully reflects the capacity legislation provisions.

The Capacity legislation must protect the rights of mental health service users in in-patient settings

who lack capacity and who currently have no protection under either the Mental Health Act or
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capacity legislation as they are considered ‘voluntary patients’. This will require specific provision in
the legislation to independently review the detention of incapacitated but ‘compliant’ patients.
Further specific provision is required to ensure limitations and guidance on the use of restraint and
to underpin a culture of zero restraint. Specific measures are also required to ensure adequate

review on the use of medication.

The Scheme of the Capacity Bill sets out a wide scope for informal decision making. The capacity
legislation must ensure that people who lack capacity are adequately protected from abuse through
informal decision making by narrowing the scope of such decisions and ensuring independent

oversight.

The capacity legislation provides an opportunity to put a statutory advocacy process in place — any
person who needs to make significant decisions about their mental health treatment and whose
capacity is in question should have the right to access advocacy support. Without such a provision,
the legislation is unlikely to comply with the CRPD. It is also imperative to introduce provisions for
advance decisions that can support the recovery ethos in mental health care and individuals’ human

rights.
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Mental Health Reform

Mental Health Reform’s vision is for an Ireland where people experiencing mental health difficulties
achieve and enjoy the highest attainable standard of mental (and physical) health. Mental Health
Reform promotes a model of health and social care where all citizens have equal access to

affordable, sustainable and high quality primary care and specialist mental health services.

The views and active participation of people who experience mental health difficulties, their families
and friends are important to achieve best outcomes in public mental health services delivery and

integrated services at local community level are the best setting to attain these outcomes.

A Vision for Change, the national policy for reforming Ireland’s mental health services, published in
2006, proposes a radical change in ethos and approach to the provision of mental health care. The
recovery model, which lies at the heart of AVFC, challenges the traditional power base in the current
mental health system in Ireland. We will develop the capacity of our member organisations and
service users through information, education, support and training to secure implementation of

AVFC by its outside target date of 2016:

The Work of Mental Health Reform

Mental Health Reform will work with its members through education, information, support and

training to take the necessary steps to deliver structural and cultural reform in line with existing

policy.

Structural reform is about setting in place the policies, model of service, funding, accountabilities,
partnerships and legislation that will lead to the adoption and effective implementation of a

progressive, comprehensive and holistic mental health system in Ireland.

Cultural change requires a programme of education for mental health professionals, service users,
family members and communities to engender new attitudes and expectations in mental health.
Training programmes for mental health professionals should be re-shaped to be in line with the

person —centred, recovery focussed approach set out in A Vision for Change.

Bridging policy to practice: Mental Health Reform is calling on the Government to move to

comprehensive community based services, as set out in Ireland’s mental health services reform



Mental Health Reform: Submission to Mental Capacity Law in Ireland
Oireachtas Committee on Justice, Defence and Equality 20
policy, A Vision for Change. Since the introduction of the policy in 2006, implementation has been

slow. At the current rate of progress, it will not be implemented even by the outset target of 2016.

Improving mental health services is an essential part of political and social reform in Ireland, as the
quality of mental health services impacts on all of our lives: one in four people experience a mental
health difficulty during their lives. Nonetheless, mental health funding is at its lowest level in modern
history at just 5% of the HSE budget and community mental health services, the cornerstone of a

modern mental health service, are poorly resourced.

Background to Mental Health Reform

Formerly the Irish Mental Health Coalition, Mental Health Reform was founded by five founding

members in response to the need to create a focal point for national-level mental health promotion.

The founding members of Mental Health Reform are:

e Amnesty International Ireland

e Bodywhys — The Eating Disorders Association
e Grow

e The Irish Advocacy Network

e Shine (formerly Schizophrenia Ireland).

For further information, please don’t hesitate to contact Orla Barry, Director, Mental Health

Reform, 6-9 Trinity Street, Dublin 2, 01 612 14 22 or by email: obarry@mentalhealthreform.ie.
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Appendix |

Incapacitated service users who are considered voluntary

The right to liberty is a fundamental human right. It may only be interfered with in limited
circumstances, provided such interference is necessary, proportional to the legitimate aim for which

it is carried out and is carried out in accordance with a procedure set out in law.

The majority of persons accessing mental health services do so through community mental health

services and as such the issue of detention does not arise.

The Mental Health Act, 2001 governs the admission and treatment of persons to approved centres
for in-patient treatment. Persons receiving treatment in approved centres under the Mental Health
Act 2001 are categorised as ‘voluntary’ or ‘involuntary’ admissions. Involuntary admissions account
for approximately 10% of admissions to approved centres. Persons who are involuntarily admitted
to approved centres are by definition deprived of their liberty. Consequently, to protect the rights of
patients and to comply with our constitutional and international legal obligations, all involuntary
admissions are periodically reviewed by an independent Mental Health Tribunal. Specific safeguards

are also in place in reviewing the treatment afforded to involuntary patients.

Under the 2001 Act, ‘voluntary patients’ do not have their admission to an approved centre
independently reviewed. This is because it is commonly understood that a voluntary patient is not
being detained against their will, and have given consent to their treatment and so do not require an

independent mechanism to protect their right to liberty.

The difficulty is that the definition of ‘voluntary patient’ includes persons who are incapacitated but
compliant and who are in fact detained in an approved setting. Section 2 of the 2001 Act defines a
voluntary patient as “a person receiving care and treatment in an approved centre who is not the
subject of an admission order or a renewal order”. The Supreme Court considered the definition in
the case of EH v St Vincent’s Hospital and Ors[2009] IESC 46and held that “the terminology adopted
in Section 2 of the Act of 2001 ascribes a very particular meaning to the term “voluntary patient”. It
does not describe such a person as one who freely and voluntarily gives consent to an admission
order. Instead the express statutory language defines a “voluntary patient” as a person receiving
care and treatment in an approved centre who is not the subject of an admission order or a renewal

order...”
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Thus under Irish law a patient who is ‘incapacitated but compliant’ is defined as a voluntary patient
and any detention or deprivation of liberty of that patient is not subject to independent review.
Such a position leaves Ireland open to a claim of breach of the European Convention on Human
Rights. Arising from the decision in EH and the Court’s interpretation of Section 2, the Irish Human
Rights Commission, in its “Policy Paper concerning the definition voluntary patient under s, 2 of the
Mental Health Act, 2001” has stated that “This understating of s. 2 ... is of concern to the IHRC
insofar as it has implications for the State’s compliance with its international human rights

obligations”.

The European Court of Human Rights considered the matter in decision of HL V United Kingdom HRC
MRLR (2005) 40 EHRR 761 [2004] 1 MHLR 236, identifying the gap in the protections offered to

incapacitated but compliant patients in what has become known as “the Bournewood Gap”.

The facts in the Bournewood case were as follows: The applicant was 48 years of age and autistic
and ‘profoundly mentally retarded’. He was unable to speak and his understanding was limited. He
was frequently agitated and had a history of self harm. On 22 July, 1997, HL was at a day centre. He
was agitated, hitting himself on the head and banging his head against the wall. He was taken to A&
E and from there to the local psychiatric unit in Bournewood as an informal patient. His carers were
not allowed to visit him. Ultimately the matter was heard by the European Court of Human Rights,
with the applicant claiming inter alia that the manner of his admission and continued detention

breached Art 5 of the European Convention on Human Rights. '
In the Bournewood case, the ECtHR held that:

“the Court considers the key factor in the present case to be that the health care
professionals treating and managing the applicant exercises complete and effective control
over his care and movements from the moment he presented acute behavioural problems on
22 July 1997 to the date he was compulsorily detained on 29 October 1997”. In finding the
detention unlawful the court went on to comment “the Court finds striking the lack of any
fixed procedural rules by which the admission and detention of compliant incapacitated
persons is conducted...In particular the Court notes the lack of any formalised admission
procedures which indicate who can propose admission, for what reasons and on the basis of
which kind of medical and other assessment and consultation. There is no requirement to fix
the exact purpose of admission (e.g. treatment and admission) and, consistently, no limits in

terms of time, treatment or care attach to that admission. Nor is there any specific provision
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requiring a continuing clinical assessment of the persistence of a disorder warranting
detention.”

The Bournewood decision lead to the introduction of the Deprivation of Liberty Safeguards in

England and Wales in April, 2009", legislation was introduced in the UK to provide independent

review of the admission of incapacitated but compliant patients to in-patient mental health services.

In the UK system, this provision is addressed in the Mental Capacity Act 2005. The procedure is

different to that applying to persons involuntarily detained.

It appears clear that if Ireland is to comply with the requirements of Article 5 of the ECHR as applied
by the ECtHR in UL V the United Kingdom and address the Bournewood Gap, then the definition of

“voluntary patient” in the Mental Health Act, 2001 will have to be amended.

More recently the issue was identified by the CPT report “the CPT delegation observed that many so
called ‘voluntary’ patients were in reality deprived of their liberty; they were accommodated in closed
units from which they were not allowed to leave and, in at least certain cases, were returned to
hospital if they left without permission. Further if staff considered it necessary, these patients could
also be subjected to seclusion and could be administered medication for prolonged period against

their wish”"It is not clear whether the patients referred to in its report are incapacitated.

fArt 5 states “No one shall be deprived of his liberty save in the following cases and in according with a procedure prescribed
by law’. It goes on to stipulate that persons of unsound mind may be detained lawfully i.e. in accordance with a procedure
prescribed by law.

“See section 50 of the Mental Health Act 2007 (England and Wales) which inserts additional provisions into the Capacity
Act 2005. There has been some comment on the efficacy of the approach arguing the Safeguards as introduced are complex
and “arguably... yields little in terms of actual protections, especially in relation to treatment and care decisions for the
person once she has been admitted”. See M Donnelly “Legislating for Incapacity: Developing a Human Rights Based
Framework’ (2008) 30 Dublin University Law Journal 395, p.433.

" Report to the Government of Ireland on the visit to Ireland carried out by the European Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment (CPT) from 25 January to 5 February 2010, at paragraph 117



